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BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
June 21, 2005
IN RE: )
)
FORUM TO GATHER INFORMATION ON THE ) DOCKET NO.
CERTIFICATION, PERMITTING, AND ) 04-00434
INSTALLATION OF WASTE WATER SYSTEMS )

ORDER APPROVING REPORT AND RECOMMENDATION

This matter came before Chairman Pat Muller, Director Deborah Taylor Tate, Director
Sara Kyle and Director Ron Jones of the Tennessee Regulatory Authority (the “Authority” or
“TRA?”), the voting panel assigned to this Docket, at the January 31, 2005 Authority Conference
for consideration of the Report and Recommendation, submitted by Chairman Miller, which 1s

attached hereto as Exhibit A.

Background

At the regularly scheduled Authonity Conference held on October 11, 2004, the Directors
addressed the procedures of the Authonty for considering petitions to provide wastewater
services. In particular, the Directors expressed concern regarding two petltlohs submitted for
approval to serve the same area, as well as, acknowledged the need to coordinate the efforts of
the Authority and the Tennessee Department of Environment and Conservation (“TDEC”) and to
address the concerns of municipalities and public utihity districts.

The Authonity and TDEC held a Wastewater Forum (“Forum”) on December 9, 2004 to
gather information regarding: (1) various opportunities providers have to servé customers; (2)

environmental concerns; (3) effect of Public Chapter 1101; (4) public protection contingency



plans; and (5) need for additional rules and regulations. On January 31, 2005, Chairman Miller
filed a Report and Recommendation which was the product of the knowledge gained through the

Forum.

January 31, 2005 Authority Conference

At the January 31, 2005 Authority Conference, Chairman Miller, who served as the
Moderator of the Wastewater Forum, requested that the panel approve the Report and
Recommendation, which advocated further action by the TRA. To this end, Chairman Miller
shared with the panel four primary recommendations.

The first recommendation was for the TRA General Counsel, or his designee, to meet
with TDEC and present, for Authonty approval, a Memorandum of Understanding addressing
any processes that can be implemented to improve communication between the departments and
provide the most effective service to the citizens of Tennessee.

Second, 1t was recommended that the TRA prepare and present to the General Assembly,
this legislative session, legislation authonzing the TRA to promulgate rules requiring a bond
and/or other security to ensure the continued operation of wastewater utilities or of a particular
project proposed by a wastewater utility. It was also recommended that 1f authorized, the
Authority should establish the form of such bonds and/or other security and the circumstances
under which a bond and/or other security may be required.

The third recommendation was that the TRA open a rulemaking docket to consider the
adoption of rules for the rc;,gulation of wastewater companies, to include, but not limited to, the
provision of escrow accounts for ongoing maintenance, standards for termination of service for
non-payment, procedures for abandonment and receivership, and any other rules necessary to

protect the interests of consumers.



The final recommendation was that the Authority take the necessary steps to coordinate
the granting of any Certificate of Public Convenience and Necessity for wastewater services with
the appropriate local government entity with authority over such services.

After consideration of the recommendations, the Panel voted unanimously to approve the
Report and Recommendation.

IT IS THEREFORE ORDERED THAT:
1. The Report and Recommendation, attached hereto as Exhibit A, is accepted and

approved and is incorporated into this Order as if fully rewritten herein.

Yni

Pat Miller, Chairman

U IS WIYRS B

Deborah Taylor Tate,%irector

ey

" Sara Kyle, Director
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REPORT AND RECOMMENDATION

During the October 11, 2004, TRA Conference the Directors addressed the procedures of the
Authonty n considering petitions to provide wastewater services. In particular, the Directors
voiced concern regarding the two petitions seeking to serve the same area, coordination between
the Authonty and the fennessee Department of Environment and Conservation, and concerns of

municipalities and public utility districts.

To address the current procedures and responsibilities the Tennessee Regulatory
Authonty (“TRA”) and the Tennessee Department of Environment and Conservation (“TDEC")
held a Wastewater Forum on December 9, 2004. This forum was held to gather information
regarding: (1) vanous opporturuties providers have to serve customers; (2) environmental
concemns; (3) effect of Public Chapter 1101; (4) public protection contingency plans; and (5)
need for additional rules and regulations. In an effort to encompass all 1ssues tmportant to state
government, a wide range of public agencies mcluding TML, TACIR, CTAS, and NRRI' were

invited to participate in this forum.

Background

Wastewater providers are required pursuant to Tennessee Code Annotated §65-4-201 to
obtain a certificate from this Authonty prior to construction and operation of a system. Before
issuing a certificate the Authority must determine by hearing that “the present or future public
convenience and nece§sity require or will require such construction, establishment, and
operation.. .” In making this determination the Authority considers the managenal, financial

and technical capabilhity of the applicant.

The number of wastewater providers seeking authority to offer service 1s increasing

Dunng the year of 2003 there were fourteen (14) petitions filed, and 1n 2004 there were twenty-

' TML (Tennessee Municipal League), TACIR (Tennessee Advisory Commussion On Intergovernmental Relations),
CTAS (County Technical Assistance Service), NRRI (National Regulatory Research Insutute)



three (23) petitions filed. One of the primary reasons for this increase 1s due to the development
of residential subdivisions 1n geographuc areas where the so1l is not suitable for private septic
tanks. The TRA considers applications from alternative providers for authonty to provide these
wastewater services 1n mstances when the established local government does not want to provide
wastewater services 1n a given area. Occasionally, multiple applications for the same area are

recerved by the Authority.

Forum

The intended purpose of the forum was to ensure that the TRA and TDEC coordinate
efforts 1n permitting and granting public utility status to wastewater companies, to ensure there is
a plan for ongoing operation and maintenance of these systems, and to work with the industry to
devise measures to accomplish the goals of continued operations and safe and healthy
wastewater systems for the public.” The industry representatives’ cooperation was a valuable
source of information to the various state entities 1n developing future policy in this area. They
provided 1nvaluable assistance through sharing their particular knowledge of the history,
geographical landscape and market environment relating to the expansion of providing a needed

service to Tennessee residents.

Commussioner Betsy Chuld from TDEC noted that accountability to the citizens of
Tennessee is a responsibility that must be fulfilled by state agencies and the best way to ensure
this accountability 1s to plan for the long term and consider how decisions are integrated into the
whole. While noting that the systems in place possess the necessary technology, the duties of the
TRA and TDEC include “.. .being protective of the environment, and also looking at how we
ensure long-term economic Vlabllit;' when it comes to development in areas that might not

otherwise be able to use another type of system.”

2 TRA Transcript, December 9, 2004, pg 4
3TRA Transcript, December 9, 2004, pg 7



Presenters

M. Jeffrey Cox with IRM Utility, Inc. emphasized the need for his company to continue
to provide services for sustainable development. Mr. Cox stated that stricter discharge and
loading limits on streams are increasing the significance of beneficial reuse systems that recharge
the groundwater rather than channel the wastewater effluent directly to the streams. Therefore,
public utilities providing and managing this service, rather than inexperienced property owners,
provides accountabulity to the TRA and TDEC. As public utilities, the wastewater providers are
willing to work with small commumties to assist in obtaiming necessary management .skllls to
operate their systems The wastewater providers also encouraged the regulators and industry to

work as a team.

-

IRM asserted that there are four major areas that determine the ongoing viabihity of this
industry The first 1s the techmucal oversight of TDEC 1n permutting the projects The govermng
rules of the TRA to protect the public are a second area. The third 1s that the industry 1s
compnsed of professionals that work within boards and codes of ethics for the business. The
final area 1s the ethical practices within the personal integnity of the people in this industry For
these reasons, performance bonds are not necessary for each project. Additionally, IRM argued
the cost of a bond for each service area would be costly and could increase consumers’ rates
dramatically. If1t 1s determined that a bond is necessary, the industry prefers a single bond of

reasonable size for the entire service area

Mr. Charles Pickney with Tennessee Wastewater Systems, Inc pointed out, “In
1997 the EPA reported to Congress — and this was a very sigmficant turmng point for our nation.
Basically 1t was an admission that there was never going to be enough money to provide central
sewer for all the needs across the country ™ In thus report the EPA put Congress on notice that
something else had to happen and believed that adequately managed decentralized wastewater
systems were a way to meet the demand. Mr Pickney believes there 1s a responsibility for the

TRA, TDEC and the wastewater providers to work together so that people are not deprived of

needed wastewater services. Tennessee Wastewater also proposed that regulations be changed to

* TRA Transcript, December 9, 2004, pg 29



allow watershed permlttmgs per utility, thus allowing the company to go into a particular

watershed and ascertain the needs.

Senator Robert Rochelle, addressing Public Chapter 1101 8 appeared on behalf of
Tennessee Wastewater. Public Chapter 1101 established growth boundaries and planned growth
areas for local governments. The cities and counties worked together to establish growth
boundanes for the cities, thus allowing them easier annexation of planned growth areas. In
Wilson County, where Senator Rochelle serves as attorney and secretary for the Wilson County
Water and Wastewater Authonty, the franchise service area has been established. Thus
Wastewater Authority determines approval of any company wishing to build a wastevizater
system based on financial capability, contract terms and perpetual maintenance of the system.
Should anything ever happen to a wastewater company the Wilson County Authonty will

assume operation and maintenance of the system.

The final presenter for Tennessee Wastewater, Mr. Michael Hines, suggested that a
determination of viability by the TRA should be a pre-requisite for TDEC 1ssuingla permit.
Performance bonds are an alternative for the TRA to ensure that if anything goes wroﬁg there are
funds available to remedy the problems. Mr Hines suggested that cntena be jointly established
by the TRA, TDEC and Consumer Advocate and Protection Division of the Office of the
Attorney General 1n order to evaluate a potential provider of service. He emphasized that
developers are restrained 1n purchasing land while awaiting approval for certification by the

TRA, permut 1ssuance by TDEC, and timely reports and orders memonalizing these decisions

Dr. John R. Sheaffer, Ph.D., with Sheaffer International, ughlighted that while the
population is increasing, our available land is remaining constant. This requires a
comprehensive review of wastewater requirements regarding whether the wastewater will be
reclaimed or reused. The Clean Water Act requires that wastewater systems be integrated with
other activities such as agniculture, silviculture and aquaculture products.” Because there 1s no
more Ind and no more water, Dr. Sheaffer cautioned that one must take a comprehensive

approach regarding water and land 1n order for things to work. He commended TDEC for 1ts

* Some wastewater providers suggest that geographical areas (“watershed areas”) be assigned to specific providers
(sumular to gas and electric providers’ service areas)

®Tenn Code Ann § 6-58-101 et seq. passed May 1, 1998

"TRA Transcript, December, 9, 2004, pg 48



understanding of the need for integration and believes the TRA can assume a new role regarding

the needed comprehensiveness.

Ms. Melissa Stanford from the National Regulatory Research Institute (NRRI) at Ohio
State University noted that the National Association of Regulatory Commussioners water
committees recently expanded responsibilities to include wastewater indicating that wastewater
1ssues are becoming more dominant and regulatory oversight is necessary Her review of other
state actions reveals there are three general areas to determine a viable wastewater system-
financial, techmcal, and managenal capability and commitment. States are becoming
increasingly aware of the necessity for contingency plans to ensure that existing systems will be
able to continue operation should the business fail for some reason. Areas being considered are
carnier of last resort, posting of bond or other type of surety, joint management, shanng
arrangements, estate planning and abandonment statutes. Interagency collaboration 1s also
taking place 1n other states Whule this collaboration may be 1n the form of meetings and/or
memoranda of understanding, good communication between the agencies 1s vital for things to

work well.

Ms. Stanford asserted that states are reviewing the rates of wastewater systems to
ascertain if they are sufficient to cover future costs necessary for maintaining the systems. In
Delaware, all companzes have been ordered to come before the Commission for a rate review and
include with these filings a proposed wastewater system improvement charge. Other states
approving a similar charge mclude Pennsylvania, [llinois and Ohio. This charge 1s targeted to
cover “documented sewage disposal problems and also for relimng, replacements, and main
extensions...”® In some cases, however, the rules are broad and the revenue has been used to
install new systems. Officials in West Virgima stated that sewer companies needed the authority

to arrange for the disconnection of water service for nonpayment of sewer service.

Ms. Stanford closed with remarks about the substantial amount of time that 1s necessary
to solve these problems because of their umque differences and because of the intergovernmental
aspects of building effective working relationships. Decentralized systems are an area “that’s

really npe for further study and innovation.”

8 TRA Transcript, December 9, 2004, pg 65



Mr. Ed Polk, manager of the permut section of the Division of Water Pollution Control
(WPC) 1n the Department of Environment and Conservation, stated that this diviston is charged
with the protection of the State’s waters under the Tennessee Water Quality Control Act. WPC
currently writes permits for over nine thousand facilities across the state. One segment of these
activities that has gained considerable attention 1n recent years 1s decentralized wastewater
treatment. WPC 1s receiving between 40 and 50 applications per year on decentralized
wastewater treatment systems. Most of the systems are developing around major metropolitan
growth areas. The State Operating Permut (SOP) 1ssued for these systems includes a number of
requirements. Monttoring report data to date indicate that most systems produce a good quality

effluent going to the land application step.

TDEC 1s not without some concerns relative to these systems. One 1s the long-term
viabihty of the land application areas. A major concern involves the assurance that operation
and maintenance will continue for these systems. Where private companies are responsible for
the operation, there 1s concern regarding what would happen 1if the operating company goes out

of business. There must be safeguards to assure that proper operation 1s not interrupted.

TDEC is also concerned regarding the use of decentralized systems to serve very small
numbers of homes (i.e. 1 to 10 homes) One concemn 1s the economuc viability of operating such
systems as they lack the economy of scale available for the larger subdivisions. Also, from the
technical standpoint, the biological treatment systems are more likely to be upset by improper

discharges from a single homeowner where there are few other homes attached to the system.

An additional concern involves the impacts of decentralized wastewater on local
governments and their growth planning. Municipalities and public utilities commonly design,
finance and construct treatment facilities for growth Conflicts must be avoided where

decentralized systems overlap these growth areas.’

° TRA Transcript, December 9, 2004, pgs 83-99




Discussion

Providers recognize that a bond or some type of surety may become necessary 1n order
to ensure consumers receive and continue to receive wastewater services. They do, however,
suggest that the TRA develop financial criteria for the bond so that a bank or bonding company
would know the value of the risk. Mr. Pickney suggested that after an up front evaluation by
TRA that there should be a requirement to post a mimimum $500,000 bond to be a utility
company. At least two providers said that rates which included “built 1n” escrow amounts (to

cover on-going maintenance and equipment failures) may be an alternative to bonds. '

Tennessee Wastewater Systems, Inc. representatives feel that service suspension (due to
customers not paying their bill) is a necessity and have included the appropriate language 1n the
company'’s tariff. Dr. Schaffer did not view this 1ssue as a concern stating “you have to have a
social conscience” and, “we will never, ever do that.”” Mr. Cox said that the consumers’
contracts could contain provisions similar to homeowners’ association fees that would allow
liens to be placed on property if fees were not paid.'!' NRRI reported that comparites 1n other
states wanted authority to arrange for the disconnection of water service for nonpayment of

SEWeEr service.

The wastewater providers asserted that time constraints demanded that they 1nitiate the
TDEC permutting process and the TRA CCN process almost simultaneously. Their concern
addressed the time needed for a hearing and questioned whether this matter could be expedited.
The providers were informed that the hearing process is a statutory requirement and ensures that
the public is made aware and protected '> In an effort to streamline the process, 1t was decided
that the Legal Departments of both the TRA and TDEC would investigate the possibility of
jontly issuing a notice for both the perputs and certificate heanings. Additionally, TRA and
TDEC representatives urged wastewater providers to submit complete applications in order to
avoid subsequent data requests. Chairman Miller also stated that he would confer with the TRA
General Counsel to see 1f TRA could 1ssue a provisional certification subject to the approval of

departmental permuts.

' TRA Transcnpt, December 9, 2004, pgs 102-103
"' TRA Transcnpt, December 9, 2004, pg 134
2 TRA Transcnipt, December 9, 2004, pg 135



In summary, 1t is clear that steps need to be taken by this Authonty to ensure the
continued viability of wastewater providers and health protection of users and the environment.
Previous actions of other states addressing these same concerns offer alternatives to resolve these
1ssues but Tennessee must take the imtial steps to put in place the necessary safeguards.
Therefore, I believe 1t is necessary for the TRA to direct 1ts legal staff to draft legislation relating
to bond and/or other security requirements for presentation to the General Assembly thus
legislative session. In addition, this agency should promulgate Rules necessary to implement
any enacted legislation to carry out 1ts statutory duties and protect the mterests of consumers
The authonty should also initiate a process addressing the issues relating to abandonment of
wastewater service including actions necessary to ensure that customers continue to receive

wastewater service

~

Ms. Stanford with NRRI identified memoranda of understanding between agency
partners that are being incorporated in other states These memoranda set forth the collaboration
between the agencies 1n order to streamline the process for providers to recerve permits and
certificates. Such a memorandum of understanding between the Tennessee Department of
Environment and Conservation and the Tennessee Regulatory Authority could be beneficial to
both agencies in expediting requests for the provision of wastewater services. I would, therefore,
recommend that the Legal Staff of each agency be directed to meet and present a Memorandum

of Understanding for approval by each agency



Recommendation

l The General Counsel or his designee should meet with TDEC and present to this
Authonty, for approval, a Memorandum of Understanding addressing any processes that can
be implemented to improve communication between the departments and provide the most

eftective service to the citizens ot Tennessee

2 The TRA should prepare and present to the General Assembly, this session, legislation
authorizing the TRA to establish by rule the requirement of a bond and/or other security to
ensure the continued operation of wastewater utilities or of a particular project proposed by a
wastewater utility  [f authorized, the TRA should establish the form ot such bonds and/or
other security and the circumstances under which a bond and/or other security may be

required

3 The TRA should open a rulemaking docket to consider the adoption of rules for the
regulation ot wastewater companies, to include, but not be limited to, the provision of esctow
accounts for ongoing maintenance, standards for termination of service for non-payment,
procedutes for abandonment and recetvership, and any other rules necessary to protect the

interests of consumers

4 The TRA should take the necessary steps to coordinate the grant of any Certificate of
Public Convenience and Necessity for wastewater services with the appropnate local

government entity with authority over such services

Respectfully sybmiffed, /

Chairman Pat Miller,

Tennessee Regulatory Authority
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(The aforementioned cause came on to

be heard on Thursday, December 9, 2004, beginning at

approximately 9:00 a.m., before Chairman Pat Miller,

when the following proceedings were had, to-wit:)

CHAIRMAN MILLER: Good morning. I
would like to welcome everyone to the workshop this
morning. I want to start out by thanking Commissioner
Betsy Child for agreeing to participate and help
sponsor this with me.

I think it's a very important issue
that we need to take a step back and look at just what
we're doing when we're permitting and certifying these
wastewater companies as public utilities.

The purpose of today's workshop is to
ensure that our two agencies coordinate our efforts in
permitting and granting public utility status to
wastewater companies, to ensure that there is a plan
for the ongoing operation and maintenance of these
systems, and to work with the industry to devise
measures to accomplish the goals of ongoing and safe
and healthy wastewater systems for the public.

This is not a meeting to complain
about wastewater systems. We have permitted these

systems, we plan to permit these systems and certify
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them as public utilities in the future. But this

meeting is designed for the purpose of ensuring the
systems we do put in are put in in the proper manner,
and that we've provided a plan for the ongoing

operation and maintenance of those systems.

So if anybody is here, this is not thel

forum to complain about these systems. So if that's
your purpose hére today, you're in the wrong place.

I've also run into, in the process of
certifying these as public utilities, larger public
policy issues that are created by the permitting and
certification of these systems, for instance, the
impact on Public Chapter 1101 and how that affects
growth in the state of Tennessee.

With the new technology that is
provided by these systems, legislation enacted years

ago, a few years ago to ensure proper growth is the

impact, because now the technology that the old utility}

systems were -- that required a great deal of
infrastructure and overhead are being -- are not
necessary for some of these systems.

So I felt it important to invite a
wide range of public agencies, TML, TACIR, CTAS, to
make sure that while these aren't within the purview of

this agency or Commissioner Child's agency, they are

revy
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issues that are important to state government and that

everybody ought to be aware that are going on. So I
invited a large group of people to make sure that
everybody was aware of what was going on here in our
narrow focuses.

So I would like to now ask
Commissioner Child to comment.

COMMISSIONER CHILD: Thank you very
much, Commissioner Miller. And I would like to
publicly thank you for taking the lead in initiating
this meeting this morning, and also thank Commissioner
Tate for being here as well.

This is exactly the kind of forum that
as Environment and Conservation, we welcome. It
represents being proactive, it represents front end
management. And, also, there are four values that
drive our department, and one is accountability.

We know that the best way to be
accountable to all of the citizens that we serve is to
plan for the long term and to look at how our decisions
are integrated into the whole. And, again, the best
way is to get all stakeholders to the table and have
open and candid discussions and make sure that we're
all doing the right thing for the long term.

This morning I know a number of you

|

TR T S T vy
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came in and drove in, I'm certain, during the rain

storms this morning. And when I think about an area
between Rhea and Hamilton County, the Saile Creek
area -- some of you will be familiar with that area.

Right now Saile Creek, in a major rain
storm, loses between 10 and 15 feet of bank per
significant rain storm.

And what happens there is both on the
Ridge and Rhea County and Hamilton County, there was
appropriately permitted development. When you look at
the overall impact of what happened on those two
ridges, it had a devastating effect on the Soddy-Daisy
community.

And what we want to do in looking at
these systems which do have sound technology and, I

agree, we're not here today to criticize this

technology. What we're here today is to ensure betweenj

our two agencies that we are being accountable to the
state, being protective of the environment, and also
looking at how do we ensure long-term economic
viability when it comes to development in areas that
might not otherwise be able to use another type of
system.

So, again, I want to thank you,

Chairman Miller, for initiating this this morning.
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There are a number of technical

experts from Environment and Conversation that are here|
with me this morning. Ed4d Polk -- E4d, if you will raisej
your hand. Ed will be doing a presentation later this |
morning. |

And seated next to Ed is Alan
Leiserson from our general counsel department. He will}
take the lead on this initiative for our department.

Next to Alan is Saya Qualls. Saya, if|
you would raise your hand. Some of you know Saya. I
think the most common thing I hear about Saya is that

this is a woman that can handle pressure; she's got to

have ice water in her veins. Saya does a tremendous
job for the state of Tennessee.

And also Paul Davis who heads up our
water pollution control department and also does a
great job. So I appreciate having their fine expertise
as backup this morning.

Tim Schawarz is also here, our

legislative liaison. He's somewhere in the audience. ?

Tim, I didn't want to not recognize you.

So, again, thank you for giving us

Tkl dacianior vt o

this opportunity, and I look forward to the discussion.

CHAIRMAN MILLER: Thank you for

A

participating, Commissioner.
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Director Tate, do you want to make any
comments?

DIRECTOR TATE: I just want to
reiterate, thanking you, Chairman Miller, for setting
this up. I think this is yet another example of the
TRA moving into more proactive and proconsumer, and
educating, and providing new information. So thank
you, and also for reaching out to the department.

And, Commissioner Child, we grew up
together, so it's fun to be back together in a
situation like this. We're Murfreesboro girls, and so
I thank you for being here.

And, Chairman Miller, again, I very
much appreciate you doing this for the state and for
the TRA.

CHAIRMAN MILLER: To begin this
morning, we're going to start out with presentations by

industry members.

Just to let everybody know, we'll have|

these presentations, we'll take a short break at about
10:45, and then we'll conclude. At about 11:15 we'll
take a lunch break. We'll have presentations early
this afternoon by Ms. Melissa Stanford from the
National Regulatory Research Institute at Ohio State

University. And then as the Commissioner indicated,
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Mr. Ed Polk will give a presentation. And theén we'll |
follow up with a panel discussion where the industry

members and our staffs, and hopefully the Commissioner

and Director Tate will participate in discussing some

of the specific issues that we have

So with that I will turn it over to i

Mr. Jeffrey Cox who represents Integrated Resources

Management, Inc.

MR. COX: Thank you. Where do you

want us to do the presentation? Right here?

CHAIRMAN MILLER:

MR. COX: Right here is fine? All

right. Well, thank you. Firstly,
thank --
CHAIRMAN MILLER:

lights out?

MR. COX: Well, for the first couple
of moments I just wanted to show just a couple of

slides that will give you a little bit of background

about us.

But, personally, I
Tennessee Department of Environment
and, of course, the TRA, for having

think it's a wonderful country that

That would be fine.

I would like to k

Do you need the

concerns about.
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us all here. I

wanted to thank thef
we have here that
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Page 11
we're able to work closely with the private sector and

the government together working as a common goal to
protect the environment, to service our customers, and
to work as a team to get that accountability that you
were talking about. I think that's very important and
this is a great opportunity for all of us.

The topics that you've given us to
talk about are all pretty interwoven. As we've said,
the accountability here, we've got the environment that
we're working with, we've got the customers that we're
working with. And when we approach anything and say in
the conversations today about concerns, I think we
need -- we are basically talking about all of these
different issues, the regulations and everything as
working as a team. So these are all pretty much the
same .

We have a broad spectrum that we have
to deal with going from all the way to very rural
agricultural areas to highly technical wastewater
systems and the environment and all.

And we've got a slide here that kind

of shows the balance of all of these. That's where youf

get agriculture and bring it into the city and have a
common ground with everything.

But the main concerns are actually the

|
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warnings of our streams and our quality of waters in

Tennessee. And this is important because economically

s

people come to Tennessee to enjoy the environment and,

of course, we live here and consume these waters and

work in these areas. So it's very significant.
Our mission is, we are -- our goals,
while servicing the needs of the public, of the

community, is so recycle the valuable resources in a

way that's environmentally sensible while being

economically worthwhile. Any good recycling program isH
not really effective if it's not economically :
worthwhile to the developers. And me and my
competitors, we've all worked very hard on coming up
with alternatives to work out in the rural parts of the
communities.

We're basically, as you know, we're
all privately owned public utility companies that have
come before the TRA to get a certificate of public

convenience and necessity to work, you know, in service

= x5

areas outside these target districts.

Now, Ms. Tate, you had mentioned at

0

one time you would like to have a workshop where you

could see systems and look at systems and see pictures

of those. We're prepared to do that, but I don't think}

this is the time and place for that. And if at some

i
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time you would like to have us come in and show you a

little more detail, come out to see us in East
Tennessee where we are, please come out any time. But
I'm going to forgo that at this point in time.

We've been in the industry for 24
years, and we see the need for continuing with
providing services for sustainable development.

Development is going to occur in
Tennessee. It's going to occur more and more in rural
areas because of the demand and the desire to be out
into the communities that are country-like and in
country-like settings. We have a great diversity in
geomorphological land forms or just dirt. The dirt is
different in different places. And some it, it perks,
and some of it doesn't.

| What we intend to do is provide
services in areas, but we do not at all intend to put
systems on areas that are not suited for this type of
disposal of wastewater disposal. That's real important
to keep in mind.

We feel that it's a great opportunity
for our niche in this industry. We're providing
services for small businesses and residential

communities. With the onset of stricter discharge and

loading limits on streams, beneficial reuse systems are}
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a very significant part of wastewater treatment. We

recharge the groundwater systems instead of channeling
water directly to the streams.

A big benefit to the regulators is
that there is accountability with our industry now. i
When we have industry out here and have a public 3

utility manage the wastewater systems, you folks can }

sense some accountability. You don't have necessarily
a property owners association, a homeowners
association, nor a developer that possibly doesn't have
any experience in wastewater treatment.

Now, you'll have groups of people that
may have combined people in their business of 60 to 70
years of experience in the wastewater industry. So
that helps you as regulators get accountability and
qualified people in the management of these systems. I
think we all bring that to the table here as privately
owned public utilities.

With regard to the opportunities, we

don't discriminate against large systems approved under
provisions of the divisional groundwater protection.
Some of our competitors do, but we feel -- I've been in
this industry 24 years, and we've done lérge drain

fields for nursing homes, hospitals, schools, things of

BLFE SR W T LA P A NP TS Y M S A e YL A
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water pollution control but the division of groundwater

protection.

And at this point in time the division
of groundwater protection really doesn't have a way or
a mechanism of allowing me to manage a large system.

So they are basically operated by the developer with a
contractual agreement to Bob Cox's office. And they
then will have a property owners association or a
homeowners association that finally the developer turns
it over to.

And a lot of those folks -- also in
the division of rainwater protection, they don't have a
monthly requirement or any requirement of a licensed
operator operating most of those systems, and they're
just basically handled until there's a problem; there's
not a whole lot of maintenance done on them.

We at IRM are very open to working
with these kinds of systehs. And we actually have a
contract at this point in time for a large groundwater
system. And I like to work close with the division of
groundwater protection in order to make this transition
so we could operate .this system versus just letting the
homeowners, you know, operate it without having anybody
on the board. Well, when the homes are built, that's

how they build their boards. And you don't know if
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somebody is going to buy in there that has any

experience in this industry. So we would like to work

.

with you and to see if you can help us with those E
regards.

We are prepared to work with
communities with low to moderate income, and also

communities that have poor ability to pay indexes. Andl}

v e

we live up in upper East Tennessee, we have a lot of
counties that just have small cities, they have small
little communities that operate small piants, or some
of them don't even have plants in the counties.

And we would love to go in there and

!

E

get some of these small communities a management
ability that they would be able to go out and staff and|
put together. We can go in and help them within the
municipalities to provide service to these areas that
are needing service. That's one of our good

opportunities, I think.

Tl

We are well received within the county}

mayors community. The county mayors, we've given

presentations at some of their workshops, and they are

Ty

very open. We get pulled over right after the workshop
and they say I've got this problem, I've got this
problem, I need this, I need that. So I really feel

that that's going to be a good opportunity for us.
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With regard to environmental concerns,

I think that us doing a good job -- the division of
water pollution control does an excellent job with
monitoring permits with the requirements that they're
working with us on.

I think that all of us need to really

work and consider the sites that we're approving. I am

a soil scientist and a certified soil scientist by the
state of Tennessee to do maps for drain field systems
and for drip irritation systems and all.

And I've seen -- when we did the first
ones back in the '80s, I would prepare a very thick
report. And that report would show quite a bit of
information about saturated hydraulic conductivity, a
lot of technical information.

I'm going to get away from the
technical part of that and just tell you that what I've
seen in the industry is they're now accepting soil maps
that are made for drain fields for drip field
considerations. 1It's a whole different technology.
I've seen soils that are mapped greater than 75, not
suited for drain fields, turn around and be used for
these.

We at IRM are not doing that at all;

we will never do that. We see soils that don't go for

RSaiaT
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drain fields; there's a reason for that. So then we

feel it's necessary to do on-site saturated hydraulic
conductivity testing and other activities that will
more determine a loading rate versus having a blanket
two acre, two and a half acre inches a week, and if you

put this on you could put it on a parking lot or

anything.

You know, I think that's a flaw in the
system that I've seen in the industry that could
happen. And if that happens and then there's a :
failure, I can see a forum coming in later that says,

hold on, we're going to stop this until'we research

this.
And I think this is the time now to
move forward. And I don't think that that's a big E

thing right now. But I could see the possibility with

more and more servers and providers that don't have

L nar .

soil backgrounds, that that could be an area that could

become a problem.

So I don't want our industry, our
competitors, or anybody, to get reckless here with
these kinds of rules. I think we need to work as a
team and help the regulators come up with a good plan
for that. I know that was attempted at one time, and

then it just kind of dropped.
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With regard to the effective Public

Chapter 1101, like I said, there's going to be
sustainable development. You know, building houses

doesn't make babies come and people, it's that the

Ipeople need houses. And we have a lot of folks that

live in rural communities that don't have
infrastructure, that don't live near cities. And this
is going to dictate really how cities and communities
should grow.
) And I do see that in areas that have
high commercial or high tourism, things for the state
that really does help the state's growth, those
different tourism areas are being looked at a little
bit differently.

But those areas need to be looked at
differently in certain growth patterns and services and
all in a unique way, but allow the rural communities to
be able to put in some areas that have some tourism or
some, I guess, seasonal-type homes where people come
and visit and have getaways and things from different
areas. And I think we would really be hurting the
rural communities if we limit that ability for the
tourism.

Also, out in the areas like that by

allowing small commercial lots that are out in the

o
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agriculturally zoned areas and all, by doing that and

allowing smaller lots and all, we can get services out

there like convenience stores and things of that nature

y, v o

on these smaller systems versus drain fields and all.

i

And it can become more practical if these properties
don't have to be real large and can be serviced by
these systems. 1

Basically, in summary, again, the
counties, they don't have to have the personnel to
operate these types of systems. And most of this
outside the urban growth boundaries is in the counties, |
and the county mayors are very excited about that. So
we would not want these kinds of systems to be peculiar
to outside those areas at all. We would want to
welcome them so the county mayors can see their é
property values increase and services increase as well |
as the fire departments, schools, nursing homes, things
of that nature.

Now, how am I doing on time,
Mr. Hutton? i

MR. HUTTON: You're okay.

MR. COX: Okay. I just have a few
more comments. For surety for the public with regard
to bonding regulations and things of that nature,

there's four major things that really govern how we act

st 7y e it
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and how good a job we do at this point in time.

The Tennessee Department of
Environment and Conservation is working with the
direction of the 1971 Clean Water Act. We are
regulated and watched and have good permitting i
procedures and things that I think are adequate at thisf
time, you know, barring looking into some of the soil
applications and things. But we are governed by that
agency and by the Tennessee Regulatory Authority and
their implied rules that we have an obligation to ;
serve. We need to get out there and do a good job. L
There's provisions in the rules that say, you know, we
need to manage these systems that we take on, there's
rules of when we can build them and what needs to be
done prior to that.

And I think that's an excellent, you
know, combination of the two, a technical organization ;
and an organization that's here to make sure that we're|
not out there gouging the public at all with high costs
or anything, but also that we are able to charge fair h
rates that keep our business going, and that we're ablej

to provide and make sure that those people have a

wastewater system in the future.

And I think the combination of those

X

two checks and balances make this whole program work ?
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real well.

The next is the ethical practices
within our own professions. Us as publicly owned

private utilities, we all are basically -- most of us

are groups of engineers, surveyors, soil scientists, j
and technical people that also work within boards and
under codes of ethics for our businesses.

And the fourth one which I think is

really the most important is the ethical practices

povr v

within our personal integrity. I think none of these
things work if we don't have the personal integrity.

And I think with these kinds of forums and this kind of§

action and interaction that we can all have a
relationship and know where is the real integrity in
this industry and be able to make some judgments in '&

those regards.

Now, for new developments, local

planning, county planning, city planning, they
typically require bonding for these systems. When we
are signing a plat and we're going to the courthouse to
say services here are going to be provided, there's
bonds that are put -- made by the developers or

construction individuals to these county agents, countyf

planning areas.

And not only that, we require these
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also because we're not going to put our names on the

line unless these people have put up appropriate funds
to provide this service to these communities.
So already for the construction of the

system, I think there's already a lot of local checks

and balances that you folks may not even need to reallyj|

worry about in the construction end of it.

On the end where you're concerned
about possible performance of the system and operating
the system in the future, there's been a requirement in
TDEC that had a $75,000 number. And to just work off
of that number briefly, if that was handled on every

project and held at $75,000, there would be, for a

small community of ten, the bonding on that through our‘

insurance companies is $25 per thousand. Or that would
be, you know, around $1800 a year.

If you just have a home or a
subdivision of ten lots or so, that would be $187 per
year per customer, or $15.62 a month.

Well, their bills are like $35. That
would add again, you know, another half of what their

bill is again. So that would be pretty high.

And then if you did that over a lot of]

subdivisions in a lot of areas and between my

competitors and myself, the insurance companies would

=
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be getting a tremendous amount of money. But, really,

we're going to be there for the long haul because you

folks are making sure that we don't charge too much butj

we do charge enough to be there.

And, you know, the only reason why we
wouldn't be there, we would find that out every year
because we come to you folks and put in our annual
report and you see that things aren't working right,
that the expenses are higher than the services. And
these folks here would know that we're not meeting
discharge criteria and things.

And so you-all would know that pretty
fast if we're capable of going, and these checks and

balances could happen fairly fast.

So, actually, bonding of every project]|

like that, I think it would be pretty hard on the
consumer. Just that simple example shows there would
be a pretty big portion of their bill.

And I think if you folks want some
surety from us, maybe we could propose that we -- each
utility could have a single bond, and that bond be made
on a forum to one of you two, or jointly you two
groups, and that that bond could be of a reasonable
size, and that it could be spread out through all of

our service area and not be a burden on the consumer

4
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and the ratepayer. But still we would have something

there for you folks for some surety in a@ministration

should you need it, but it would be something that

would be reasonable but not hard on the conéumers.
And each project we look at in our

county, the county we have now, is all self-supported.

Each project would be looked at every year, we will see]

whether the cost of operating the system because of
something they're putting in the system or loading or
whatever, is inappropriate. It may cost us more. We

will then come to these folks and say here are the

reasons we might need to charge some more for this, you}

know, because of these reasons. But then they would
make the decisions if we were justified to do that.

Each project accounts on its own. So
that's another reason why I don't feel it's necessary
to have it, it's going to be monitored pretty close.

I don't feel we need more regulations.
If we in the industry do a good job within the rules
that we have, there would be no need to add
regulations, and that's what I ask of all of the
industry.

In summary, I know that the last few
months we've been trying -- it's been trying with all

the interventions we've had and everything. And I can
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see we've had competitors wanting exclusive areas in

counties that we've been working in for over 20 years
and doing soils work and doing on-site wastewater
systems for 20 years, and they want exclusions in that
county.

And then we have got public
utilities -- this is something that we have just seen
that's pretty interesting. That when we come in and we
get a letter from a public utility that says, no, we
don't service this area, and then all of the sudden we
come to the TRA and say we want to service this area

and it's in somebody's area, boy, their eyes light up

and they say hold on a second. And this is kind of the|

greedy nature of the public utility districts. And
we're going to see that, you know, and we'll try to
educate them.

But I think some of these incidences
we've seen lately is because the industry is getting
just used to seeing us now, and that might be why some
of those occur.

And I want you to realize that we are
not like that. We are a company that we want to be
where we're wanted. If we see anything like that
where, you know, a utility doesn't want that to happen

Or there's anybody that has any problem with it, we're

X
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going to pull out, we're not going to have that be a

problem. But also, please be patient with us. Thank
you. ﬂ

CHAIRMAN MILLER: Thank you, Mr. Cox. |
Any questions, Director Tate?

DIRECTOR TATE: No.

CHAIRMAN MILLER: Okay. Well, before
we proceed with Mr. Pickney, if you-all would indulge '
me. Stumbling through my opening remarks I forgot to
recognize a very important person to me, Senator Bob
Rochelle, who, in a large measure, had a lot to do with
me being here. And I appreciate him coming down and
being here today. And he is also the architect of ”
Public Chapter 1101. So his expertise is welcome and

essential to us. So thank you. Thank you for being '

r——

here.
Mr. Pickney, do you want to -- and
however you want to do it. If you're more comfortable

sitting down, that's fine. I don't know how you want

to operate your presentation.

MR. PICKNEY: Thank you, Chairman

TenAs

Miller. I need to show some slides. i

CHAIRMAN MILLER: Okay.

v vy

MR. PICKNEY: I just want to say

thanks to you, Chairman Miller, and Commissioner Child
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and Director Tate. We appreciate the opportunity to

have a workshop like this where we can come together
and discuss how to do better, how all of us can do
better together.

Hopefully we can see these slides as
we go. What I would like to do today, we've gbt four
people who are going to be speaking very briefly. I'm
going to be speaking about serving customers, my
brother Bob is going to address environmental concerns,
Senator Rochelle has been kind enough that he's going
to speak a little bit about 1101. And he is the
attorney for the Wilson Water and Wastewater Authority.
And they have had a good bit of experience of how
decentralized wastewater is impacting 1101 issues. So
I am grateful for him to be here and make some
comments.

And then Mike Hines who manages our
East Tennessee territories is going to be addressing
the public protection and need for maybe changes of
some rules and regulations.

Tennessee Wastewater has a goal, a
mission of basically providing sustainable wastewater
infrastructure at a reasonable cost wherever it's

unavailable now, and that's basically anywhere across

the state of Tennessee.

A
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Just to kind of put a little ;

background here, this is a huge issue'nationally, that |
when you look at infrastructure, typically new homes
can get electricity, they can get safe drinking water,
but wastewater service is a problem. 30 percent of new |
homes do not have access to municipal sewers.

And Jeff Cox mentioned the Clean Water
Act was basically passed to try and help our nation

clean up our streams and to protect our water and our

environment.

We've spent $62 billion over about a
20-year period. Most of this money, however, went to
the larger cities, the Nashvilles, the Memphises;
basically the smaller towns still have a lot of needs.

In 1997 the EPA reported to

Ccongress -- and this was a very significant turning

point for our nation. Basically it was an admission
that there was never going to be enough money to

provide central sewer for all the needs across the

country. So something else had to happen.

And in this report the EPA told
Congress that their view was that decentralized
wastewater systems were the way to meet many, many of
the needs of the country. And they underscored

adequately managed decentralized wastewater system.

2 ey gy vy ) - ——is.
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To put things down to local

situations, statewide, last year over 19,000 new homes

in Tennessee were on septic tanks and leach fields.

Py

And essentially the majority of these had no access to

centralized sewer. And just experience shows us that a

large number of these are going to fail.

And just looking at this as a society,

TR P

as a state, we can do better. We have the technology

5T

today, the management system is in place, to put

infrastructure in that won't fail. And we've got many, |

as you saw, 19,000, many customers in this state that
have needs that are not being met. And I feel.that
we've got some regulatory issues with TDEC and some
policies, some things that we need to talk about, and I
think it's an opportunity today to do some of those
things.

Some of the barriers are just time,

IRLY PP P VL XY R Ty - P TP 7= e Y

and you're working through processes and so forth, so a
big concern. And one of the things that Jeff brought
up earlier, just a larger political concern of
sustainability. If we're in talking to a planning
commission, Tennessee Regulatory Authority, or a local
county mayor, their concern is if this subdivision of a
hundred homes in my county goes in, is this utility

going to be around 20, 30, 40 years from now to take
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care of this need. i

Basically, we're needing to.serve
those large unmet needs in the state. And I think
there's a responsibility for TRA, TDEC, all of us
public utility providers to try to work together to get
solutions for the people that need it.

And something that I feel strongly j
about, if you look at the way utilities are done,
whether it's a gas company, electric provider, or E
whatever, that you don't have small little teérritories,
individual plots of land where you've got five 1

~

different utilities working in a three-mile square areal|]

essentially stepping'on one another. It's a very
inefficient, ineffective way to provide services.

Basically a territory needs to be
looked at to optimize the delivery of services from a
cost effective standpoint particularly.

And as far as environmental Eoncerns,
I'm going to let my brother Bob come up and speak about
that. |

CHAIRMAN MILLER: Thank you.

MR. BOB PICKNEY: The environmental
concerns are really what drives our industry.: And I
guess to take a snapshot, and this is kind of;something

we worked on in Wilson County for a while, but this is
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typical of most municipal systems in the state of

Tennessee, that the flow into the treatment plant }
varies widely from when it's really dry to wﬂen it's %
really wet. | ) ;

And in looking at Lebanon's report
last year -- and I'm not just picking on Lebqnon ;

because it's convenient, it's fairly typical.

But the flow goes to as low as
1.2 million to 12 million, and essentially the same
amount of water is being sent out to the customers
every day. So the best we can guess, we're not sure,
but roughly 3.5 to 4 million gallons a day, in really
dry periods we're losing 2 or 3 million gallons a day
directly into the groundwater. That's untreated raw
sewage going directly to the subsurface infrastructure

or the streams.

When it's raining, and obviously we've
got huge amounts of I and I, and we're a hund}ed to
200 percent flow coming into the plant, and this is
fairly typical. And so it's a very important concept.
And so that's what we're working towards. -

And so what we're really talking about

in most cases is groundwater pollution in a H

decentralized world, or stream pollution in a:point '

discharge world.
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Statewide in Tennessee, over

BT

60 percent of our water wells will test positive for

fecal bacteria during a year. That's a phenomenal

number.

e

In Wilson County we know that it's
over 95 percent of the water wells are contaminated.
That is a pretty, I think, damming statement that we
need to deal with. And it didn't happen overnight. }
We've got lots of blasting -- we've literally got
hundreds of thousands of blasting and conventional ]

systems in Wilson County. So we've got huge issues

there. We've got thousands of failing systeﬁs, and ;
right now we have no really efficient way to correct
them.

So what we think, and I say we, I'm
from Tennessee Wastewater, and I think much of the
industry, we understand that we really should be

looking at watershed planning and use the DMDL as a

guide.

And one of the things that I would
love to be able to see is to issue watershed permits
per utility so that we can go into a particular

watershed, look at what its needs are. Every watershed

T =l e TN T P T e T 9~ 1Y ¥ P Ty e gy e

in the state of Tennessee is somewhat different. Many

of the departments stay the same, some of them may not.ﬁ
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So one of the proposals we'd put out

there is to change the permitting so really going more
towards the watershed permitting. And the oéher key
part is the storm water. !

One neat thing about the decentralized
world is we allow the planning process to acéomplish a
lot more so that we can have cluster-type designs, we
can protect creeks and streams and that kind.of stuff,
and we can accommodate a more innovative storm water
plant as part of that infrastructure. I

So storm water and the wastewater are
going to be coming together, at least we think, in the
next many years.

With that brief environmental part,
I'll turn it over to Mike Hines.

MR. PICKNEY: I'm sorry, Bob. Senator
Rochelle is going to speak firsp.

MR. BOB PICKNEY: I'm sorry.: Senator
Rochelle. |

MR. PICKNEY: I think this microphone
is working, if you want to sit here. ;

SENATOR ROCHELLE: All right. Thank
you. Thank you for allowing me to be with you today.
I signed up to come and listen today because this is an

area that I've had a great deal of interest in for a

|
|
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long period.of time.

As was stated, I was involved as a
sponsor of Public Chapter 1101, and as a resﬁlt of that
effort was asked by Mr. Pickney to possibly address
that issue some. '

But I handled some other legislation.
I'm very proud to say I was the sponsor of the bill
that created the TRA too.

CHAIRMAN MILLER: Thank you.

DIRECTOR TATE: Thank you.

SENATOR ROCHELLE: And, Commissioner

Child, I want to say to you that in my role as an
attorney for the Water and Wastewater Authoriéy and as
a senator, I have great respect for the folks in your
department. We're very fortunate in Tennessee to have
the type of expertise that's available to us and the
employees that are dedicated to the public good. And
SO you can be very proud of your association with the |
department. N

Public Chapter 1101 addressed a lot of
things. The key to it was establishing a process where
local governments could establish what we call growth

boundaries and planned growth areas. This was

primarily to address annexation problems.

We had hundreds of lawsuits pending
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all across the state of Tennessee on fights between |

cities and counties and counties and cities about who
could annex where and who would provide what.services.
What 1101 did was provide a process
where cities and counties primarily could get together
and talk that through, and they established growth

boundaries for cities.

crr

Inside those areas cities are able to

annex easier, and it's more likely it will be upheld inl

court. Outside the growth boundaries, they're less

T ey

able to annex freely, and they have a greater burden to

carry if .the matter is carried to court.

In regard to this particular’issue,
growth boundaries, of course, are a factor to be
considered, but you're going to have many factors.
They come into play in this issue of decentralized
wastewater treatment service.

In Wilson County where I have another
role, I'm the attorney and secretary for the Wilson
County Water and Wastewater Authority and havelbeen for|

almost 30 years, Wilson County, they say we have one

rock in Wilson County, the problem is it covers the
whole county.
We have had tremendous problems over

the years as all the growth came in from Davidson
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County with how to handle wastewater services, and

we've had septic tanks. Because the growth was coming,
they used septic tanks; the environment has paid the
price. .

Many years ago the board that I serve
on and represent said that it was the highesf priority
to establish -- find some way to provide wastewater
treatment services, and we have done that. Pursuant to
the statute, enabling statute, we have declared and
established our franchise, our service area. ;I don't
know who it was talking about those greedy public
service -- oh, it was this guy here -- the greedy
public service companies.

But in this case the Water and
Wastewater Authority has been able to establish a
service area, and then through the process of approving
a service provider we required anyone who wants to
build one of these in our system to come in and show
financial solvency to our board, agree to the'terms of
the contract, and that is that whatever they build
they're expected to maintain in perpetuity. .

And the Pickneys have a company,
Wilson On-Site LLC, that provides that service. They
have been approved as a provider. They bring each

proposal before our board. We give notice to the
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governmental entities that are close by, and then once

a site is approved and the developer or the lot owner
or the homeowner provides through a contract '‘with the

Pickney Company to build the system, and then the

Y yONTaTY)

Pickney Company is responsible for maintenanée and
operation and making sure they meet the requirements of|
the state. ﬂ

And if anything ever happened to the

company, then my board as a governmental entity stands

1 w v

behind it, stands behind the system, and will come in

P r=— Ty

and assume operation and maintenance.

Very frankly, we don't see that
happening, but as a lawyer and dealing in an area that
is somewhat new, we tried to anticipate the worst. And
so we feel that we have adequate backups.

We've declared our service area all
the area outside the city limits of the three cities in

Wilson County.
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If at any time I or the agency that I

represent can be of assistance to you, we want to offer

rivavm

to do so. Our executive director is here today to stay
up to date and current on issues in this regard.

I'm very proud of each of your |
agencies for calling this hearing and for having a B

sit-down and talking it through. That's the way you
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solve problems.

Thank you very much for alléwing me tof
be with you today. :

CHAIRMAN MILLER: Thank you, Senator.

MR. HINES: Thank you, ladies and

gentlemen. My name is Michael Hines. I'm the founding@

principal of Southeast Environmental Engineering in
Knoxville. As Charles mentioned, my company manages
all of Tennessee's wastewater systems operations in the
eastern third of the state.

In the next few minutes I'm going to

talk briefly about public protection, bonding, issues,

L Rl YT T AT 3= T e T T Y >y r T T

regulatory considerations, regulatory opportunities
primarily in these four areas shown, financial
viability of utilities, how do we assure operation and |
maintenance is provided and ongoing, then a couple of j
issues regarding the process that your two agéncies --
the processes that your two agencies have for épproval
of the systems and of the utilities. |

Why is financial viability important?

s

Both of your agencies are charged to protect the
public. 1In one case you're protecting the public and

the environment from health and pollution issues, and

9°) TR G04-1C & Nt w2ty gy

the other case you're ensuring:that the public is

receiving the service that you regulate in a fair and
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economical manner.

The TRA assurance on the viability of
the utility is very much necessary to TDEC. TDEC is in-
the business of permitting owners of systems., And if
TRA says this entity is a public utility then TDEC can
permit that utility. If the utility is not viable,
TDEC has problems. They've had this kind of issue with]|
homeowners associations where they just simply cease tof
exist.

So the two agencies have to work

together to assure the viability of the utilities. How

T A S TN
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do you achieve that? Well,

has to be some sort of criteria for acceptability.
Just because you've got a pickup and a shovel and 25

bucks to pay the filing fee doesn't mean thatiyou're a

utility.

It may require -- and let me skip

that.

Performance bonds is another way.
you intend to be a public utility in any state, you
ought to have the financial resources to pay the
performance bonds which then provides a fairlyzhigh
degree of protection for the Public Service Commission
agency to know that if something goes wrong théy do

have access to funds to fix things.

a couple of ways. There
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That criteria is going to have to be

developed. And, obviously, TRA is probably the entity
best suited to develop that, what this criteria should
be.

Then there needs to be some mechanism
which allows for review of the proposed utilities or
applicants to see that they meet up with that' criteria,
that they satisfy the criteria. And that may involve
some sort of review committee within the staff or
review committee made up of staff and representatives
from the AG's consumer advocate office, from TDEC, and
TRA .

How do we assure operations and
maintenance? Well, first off, you have to have some
assurance that that utility that you're permitting and
approving has demonstrated financial and technical
viability.

I don't know whether TRA ever follows

up with its customers, but it would be fairly easy for

TRA staff to periodically send out some kind of written

survey or make telephone calls to some randomly
selected number of customers and say how is your sewer
utility doing. You might find out all sorts of good
things. '

And, then again, performance bonds, a

=7

e A




—— e —

TRA Wastewater Forum - 12/9/04

a0

o W 0 3

12

13

14

15

16

17

18

19

20

21

22

23

24
25

Page 42
very critical part. Performance bonds, again, as Jeff

said, it doesn't do much good to have a bondiin every ;
project; bookkeeping becomes horrendous, let alone the
cost.

But any utility that's viable
certainly ought to be able to post a minimum bond of a j
half million dollars. That bond payable to TRA would

then provide protection both to TRA and TDEC. Or maybe

you make it payable to both -- I'm not a bonding i
person -- but there are mechanisms to set that bond up
such that it provides protection of both agencies. E

In the case of the processes involved, |
we see delays in the approval process on the part of

both agencies. Some of these delays are related to ﬂ

- oo

staffing, some delays are related to just the procedure
process that's put in place, the step-wise nature that |
1s set up, and so forth. I

But each agency needs to understand

that none of us can proceed to reach any kind of accordﬂ

with proposed developers or customers until we go
through that process to get TRA to say, yes, you get

the territory. And that's a very long and involved

process.

T A T TP ey Ty

The customers. In most cases, in our

larger customers where they're developing tracks of
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land, they can't even purchase that land, or they won't]|

purchase that land, until they have some conf}rmation,
at least something warm and f?zzy that the utility is
going to be approved to provide the service, and that
TDEC is going to permit a system on that piecé of land
to provide the service. ' ;

So if it takes a year or whatever it

takes to get those approvals, it really ties the

developers up. Because these people come up, they're

are all trying to get the same piece of land, they want

looking for land, they find one, half a dozen people 3
to move. E
We've got formalized processés in bothj
agencies. The TRA board takes the request from the
utility, staff reviews it, it gets scheduled for board
action. Sometimes those activities take gquite a bit of

time.

I don't know how you do expedited
staff review. I know how I did it in the state that I
ran, but every state has to deal with that in a
different fashion.

But we've got to be able to ensure

clients that the process is going as rapidly as the
system can be designed to process stuff.

The same is true for hearing requests.
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Again, I'm not the lawyer or any lawyer, but there are

criteria in many areas where -public hearings are
allowed. There are criteria ‘for what constitutes an
acceptable request for a public hearing. In some

states that request has to be germane to the topic. 1In

e

other words, you can't request a public hearing just
because you don't like the guy that's applied for the

permit.

In Illinois, when I worked in
Illinois, hearing requests were not accepted except in
writing, and if they were not germane to the permitting
issue or whatever the issue, they were rejected.

In this state, if you call or if you

V71

write a letter and say I want'a hearing, you get a i
hearing. And they're not always related to tﬁe issue
that's on the table. That needs to be addressed.

And then we need timely reports. Once
the hearing is done, there's a record of decision, or
some decision document that comes out, and that needs
to come out in an expedited fashion.

TDEC permitting processes. We have a
process, we go through permitting and then plan review. §
If you're creative, you can do both of those somewhat
at the same time, but there's still a very lengthy tiﬁek

period in there that is required. And, again, the
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1 agency needs to assure that we're not backlogging

2 projects unnecessarily.

already touched on that.

Public notice provisions. I've

If you're going to have a

for what is an acceptable request for a hearing, and

4

5 public notice requirement, there ought to beicriteria
6

7

then there needs to be an expedited hearing process.

Bob touched on this, and we have

9 proposed this before. These types of systems, and

10 essentially all of the systems that are going in for

11 these decentralized systems fall in a couple of major

12 categories.

You can almost do cookie-cutter design,

13 just have a different set of plans for each size. You

14 can do general or watershed permitting where you

15 pre-permit,

if you will. If you're going to have a

16 project and it's going to use this technology:under

17 these conditions with this kind of waste stream, then

18 you're already approved.

19 of intent,

You've got to submit notice

you've got to submit soils, maps, whatever.

20 But we don't go through the whole 90- to 120-day

21 permitting

22

and plan review process.

And with that, Charles,

23 some summary comments? '

24

25

MR. PICKNEY: No.

MR. HINES: Thank you.

do you have.
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CHAIRMAN MILLER: Any questions?

Comments? Thank you.

I think Dr. Shaeffer is our next
presenter from Shaeffer International.

DR. SHEAFFER: Chairman, Commissioner,-
thank you for the opportunity to meet with yoh. And I
want to start maybe a little differently than what was
done this morning.

And I'd like to mention that it was a

very significant event that occurred in November, just
a few days ago. And what it &as is we added 6 million E
people to the world population, and we didn't add any
water or any land. So the way we managed land and '
water last month isn't good enough for this month. ﬁ

You can bring that down to Ténnessee;

there were some suggestions. But the point is, if we

P

have the same amount of land and water but muéh more

ot

population pressure on it, I think it means that we've
got to look at wastewater in a more comprehensive
manner. We can't look at wastewater as a sinéle

purpose event. 1It's got to be integrated with a lot of

TEAR b ltmd ik

other things.
And I would like to, first of all,

raise the point that all our water is used water;

" i

there's been no new water created on the globe'.
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I remember testifying in the Senate

committee. Somebody asked me if we were running out of

water. And I said, Have we shipped any off the globe?

7

Well, the answer was, no. Then, obviously, we have the
same amount of water we've ever had. i

And I held up a glass and I said, You
never had a glass that didn't go through seven Indians, |

and 50 buffaloes before you got it, but you like to

think it was made new for you, what you had this
morning.

But it's all used water. And when we i
deal with wastewater, we only have two choices: Do you

want to relocate it or do you want to reclaim and reusel

it. You write books on both ways. i

Now, the Shaeffer system was developed

prerTTCy

with the idea that we're going to reclaim and réuse all

our wastewater. And we mention the goals of the Clean

Water Act -- or we don't mention the goals, we mention
the Clean Water Act.

But the first goal for the nation is
no discharge of pollutants in the groundwater or the

surface water. In other words, we're to reclaim and

reuse our wastewater. And it addresses sludge which
has become a big problem. We don't want to develop

techniques that generate sludge, septic tanks that havel

P v v
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to be pumped. Irrespective of where the water goes,

everything's got to be some place. And, obviously,
we've got to eliminate odors.

And if you read the Clean Water Act,
it says that management of the waste are to be
integrated with recreation and open space areas. And
it says we're supposed to reclaim and reuse water in
the production of agriculture, silviculture,
aquaculture products. In other words, it's to result
in a stream of benefits. We're not just trying to see
can we make the best wastewater system, it's goﬁ to be

integrated with a lot of other activities.

And if we glance at newspapers, what 'sj

the big thing today? Carbon sequestering. The same
for the Wall Street Journal.
And do you know what? The way we

manage wastewater can greatly accelerate carbon

sequestering. I can take an acre of land and put it inf
certain vegetation and irrigate it with reclaimed water

and sequester 300 tons of carbon which today is selling

on the Chicago Client Exchange at $2 a ton. And if I
would sell it in Europe it's right now $10 a fon.

And so you see you've got to put
things together because there's no more land and

there's no more water. So we've got to think

=
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comprehensively how we're going to make things work.

And I feel to make things work -- the

Shaeffer technology uses two things, time and air. And|

the neat thing about it, they are available everywhere;
you know, wherever you go there is time and there is
air.

Now, in a Shaeffer system we treat it
for 36 days. And then we have the capability of
further treatment and storage for another 56 days.

Now, relate that to one day or four
hours or two days, and it's quite different. And when
we do that, we incorporate an entire range of
technologies. We have an aerobic decomposition in the

system, we have aerobic biological treatment, we have

physical chemical oxidation. And one of the big things}

we got to be worried about is pharmaceuticals. If you
don't have a long treatment time, they go right through
the treatment processes and we see fish becoming
sterile.

I suppose the fish all have low blood
pressure because the high blood pressure medicine goes
right downstream unless we have time. And we
incorporated time because we knew we had to deal with
these compound pharmaceuticals.

And you may have heard me say the way
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to deal with the high cost of drugs is move people

downstream and treat the water and you'll get those

drugs.

But the point is, we incorporated a
range of technologies, no chemicals being bought, just
time and air. And I think when you reclaim and reuse
the water, a lot of that reuse is going to be above the
ten-year flood plane. So you can have an acre of land

that stores flood water so it's mitigating floods, it

completes the nutrient cycle, the nutrients that we eat]|

go through us, we use it to grow more plants, and it

also sequesters carbon.

And I think we've got to look at this

Cx T F T

¥y

technology and say, you know, with a decision on
wastewater we are mitigating floods, we're cleaning up
the water, and we're cleaning up the air. You've got
to have some mechanism to pull this all together.

And I think that if you read the Clean
Water Act, it talks about revenues generated by the
reclamation and the reuse of that water, and that they
are to be used to finance other environmental
improvements.

So I believe that when we reclaim and
reuse water, we start generating a flow of revenue.

Maybe it doesn't cover all the cost, but it leads 'in
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the direction of generating revenue. And I believe if

e men

you don't generate revenue, sustainability is a hollow

<

word. TIt's sustainable as long as you keep paying for
it.

People ask me at times, they say,

well, we're going to make a sustainable project. And I

say, well, how are you going to do it? They say, well,J

we're going to get a government grant. Well, that's 1

not sustainable. 1It's sustainable when it can generate

revenues that can pay for the approach.

And I had Bob doing slides -- but
we've got to deal with the farm city loop, and we've

got to complete the nutrient cycle.

We all talk about hydrologic cycle,

but we're not taught the nutrient cycle. And I feel

TR T

when you take wastewater and put it in the context of
the entire environment, you'll find that some of our
regulations ought to be rethought because we don't have
regulations that address wastewater management in a
comprehensive setting. They address wastewater
management strictly as wastewater management.

And I must say -- and with Mr. Davis
and Ed Polk there and Saya Qualls, I've talked about

these things. Aand you're fortunate because they really

understand as well or more than I do about this need tof
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integrate things.

And I feel that TRA can really play a
new role and help with the comprehensiveness that's W
really needed because we keep adding people. And every
month -- doesn't that scare you, another 6 million?

You know, we would have to build
Chicago and Cook County every month to maintain the
status quo, and we're not doing that. So we're just
making situations worse and worse. As my kids say, it
gets woréer each month.

And I feel that there's technoiogies B
being developed, and there's a number of projects at

TDEC right now to exhibit that we're not going to

s

relocate our waste, we're going to reclaim and reuse

them beneficially. So I feel that this needs to be

considered pretty much around the state.

And, Bob, why don't we just shoot i
through all these. Well, you're going a little fast, |
but there are pictures, there are slides there of a
number of projects that are being developed. So I'll
stop at that.

Okay. There's one other item I wanted}|
to mention. Thompson Station is like a PGA. And the
technology can start as low as one house and can go up i

into the millions of gallons. And Thompson Station

gy
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embarked on a plan to design for one million gallons to

build for 500,000 gallons and to start operating at
300,000 gallons a day. And the entire system can then |
be doubled. r

And when you have a technology like
that, the increases are marginal, they're not linear.

In other words, to go from the 500,000 to a million as

=

in times two, it's like times maybe 35 percent. So it
works like that.

And Cartwright Creek Utility, you i
know, has been brought up here. And it's a

250,000-gallon a day system. And we want to extend

that to 700,000. And the newer homes added pa& the
cost of taking a discharging system aﬁd/or reclamation
and reuse system. ]

Go on, Bob, as fast as we can. I
think we're out of time.

There's an example of a system. And
you see million-dollar houses right around the banks of
it. Keep going. And we mention about nine point
sources, and we feel you've got to go with
nonstructural drainage. And we irrigate parks, we make

recreational features. We've got to get multiple use

of the land. We sequester carbon so we get cleaner

air.

B RO ¢ ST T LT X TP 4 g e (T
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And that's one of Jack Nicklaus's

signature golf courses. And the treatment cells are
now surrounded by multimillion dollar houses.

Another new community that uses a --
features kind of a wildlife preserves. So I think,
Bob, we ought to just run down through them.

So, anyway, that's a nutshell of what
I think. We've got to broaden our thinking. It
doesn't mean that things we're doing now are wroné and
shouldn't be done, I'm just saying we've got to start
thinking about what's occurring.

And to put our waste in rivers, all of
Tenneéssee ends up in the Gulf of Mexico. And right now
there's 7,800 square miles of water in the Gulf of
Mexico with no life, and that's because of the nutrient
discharge coming in from the Mississippi River. So
that should make us all think about how we can do
things better.

So thank you for hearing me.

CHAIRMAN MILLER: Thank you,

Dr. Sheaffer. We appreciate your presentation here
today.

At this point we're going to take
about a 10-minute break. And when we come back we'll

hear from Ms. Melissa Stanford.

o
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for flow rate of 1 million
gallons per day (mgd).

igne
Phase I of Operation
300,000 gallons per day.

Can be readily expanded
to 2 million gallons per

day.
500,000 gallons per day

Phase I of Construction
(gpd).
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